contain the following information about the Plaintiff: age; previous medical history; preaccident occupation and leisure interests; history -accident, injuries and treatment; present condition -complaints and examination; prognosis -including comment on the Plaintiffs ability to follow occupation and interests, the extent to which symptoms are due to a preexisting condition and, where there is a risk of problems developing in the future, e.g, osteoarthritis, it is helpful to express this as a percentage, rather than vague expressions such as 'slight'; need for another specialist opinion, if any; need for further report and date by which final prognosis can be made; summary -in layman's language and expressing an opinion as to the extent of pain and suffering during treatment, if this is not evident from the report.
In the great majority of cases, solicitors find doctors helpful, and I would like to take this opportunity ofexpressing the legal profession's appreciation of the cooperation of the medical, profession. I would just mention two minor irritations that occasionally arise: first, some doctors require payment of their fee in advance; and secondly, there is sometimes very considerable delay in the provision of a medical report, even though the patient may have been examined promptly.
The vast majority of cases are settled, and in many cases that go to trial the medical evidence is agreed. However, where medical evidence has to be called, the solicitors normally obtain a fixed date for the hearing, so that the doctor has probably several months' notice of . the date on which he will be required to give evidence. The disadvantage of obtaining a fixed date for the hearing is that the case does not come on for hearing for a considerable time. Accordingly, if the Plaintiffs solicitors wish to obtain a quicker hearing, the case is left in the general list and can come on for hearing on 24-hours' notice. There is, however, a Warned List, so that one knows when a hearing is imminent, even though the exact date is not known until the day before the hearing.
I have described the procedure in dealing with personal injury claims arising from accidents, which are usually road accidents or accidents at work. There are, of course, occasional medical negligence claims, and in those cases the medical evidence has to cover not merely the effects of the accident, but also the question of liability. A professional man is not expected to be infallible, but simply to show the standard of care of a reasonably competent and careful practitioner. It is well known that there is a reluctance by doctors to give evidence against another doctor, but I suggest that in view of the consequences which can arise from medical negligence, there is a duty to disclose such negligence and to assist in establishing it. After all, doctors are protected by belonging to defence societies, so that there is no question of inflicting a personal loss on a fellow practitioner.
Finally, I should perhaps mention another aspect in which doctors may be involved in civil litigation, namely, suing for fees. I cannot recall ever having been instructed in such a claim, perhaps because patients are always so grateful that they pay the bill, or perhaps because private treatment is so frequently paid for by BUPA or P~P, or by an employer. However, in all ases it is for the Plaintiff to prove his claim and, if challenged, to prove that the fee is fair and reasonable. This is, therefore, an additional reason for keeping an accurate record of attendances and treatment. The most common defence to a claim for fees or for the cost of. work done is that the services were poor or negligent. In such circumstances the Medical Defence Union will deal with the matter. .
A barrister's view
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It is in the personal injury case that the evidence of a medical witness is most likely to be required, although there are other cases, for example the old-fashioned divorce and nullity cases (now virtually extinct),. custody applications, affiliation cases or even libel actions, patent or copyright cases. In addition to personal injury litigation of the usual sort, an 0141-0768/80/040289-03/$01.00/0 enormous number of applications are now made for compensation to the Criminal Injuries Compensation Board, and most if not all require medical evidence. The doctor may be required to give evidence which does not involve offering a medical opinion and requires little or no specialized expertise. An example is the unfortunate Police Surgeon who often has to attend Court to describe what he found when he was called to the Police Station at 2 a.m. But most medical evidence involves the stating of an expert opinion as well as the description of matters of fact.
Expert evidence is the subject of some important rules. As a general principle, an expert witness must be independent of the parties; of course a doctor normally will be. He must be qualified both academically and by long practice in his profession. In general, the Court will expect the medical expert to be of consultant status. The opinion of registrars or other medical men not of consultant status is rarely received. Parties are not allowed to spring expert witnesses on their opponents; the Court will normally order the reports of expert witnesses to be exchanged a substantial time before the trial, and each of the experts will then know precisely what his colleague on the other side is going to say. Needless to say, this means that the medical evidence is usually agreed and the doctors are not required to attend Court. But obviously any doctor who is prepared to give a report will bear in mind that he may -perhaps years later -have to justify it by his evidence on oath.
I cannot of course presume to tell you how to write a medical report, but there are some useful hints. Never underestimate the ignorance of your barrister. Most barristers are entirely innocent of scientific matters in any shape or form. We are just about capable of using a medical dictionary to discover what a femur is, but reports by neurologists and ophthalmologists seem often to be quite incomprehensible. So I would ask that the medical report should always be written for a layman, at any rate a layman who is prepared to use a medical dictionary.
Again, a helpful hint about the client's character is not out of place. A patient who impresses the doctor as being frank is likely to have the same effect on the Court. A suggestion that the backache is unlikely to improve until the litigation is settled has often saved a great deal of money, both for the Legal Aid Fund and the insurance companies. Examples of everyday things which the patient can or cannot do are invaluable to barristers who do not quite understand the intricacies of sub-talar movement.
There is a philosophical difference which often confuses communication between doctor and lawyer. Since the doctor's profession is science-based, eminent medical men are often reluctant to give a diagnosis or prognosis, or a view on causation, unless they feel it is established with a fairly high level of certainty. But for the purposes of civil litigation, the lawyer is only concerned with the balance of probabilities. If the doctor can say, for example, that the patient would probably not have suffered from pain from a pre-existing degenerative change in the neck for about 10years, if it had not been for the whiplash injury, that is enough for the lawyer. Some doctors always deal with the likelihood or otherwise of osteoarthritis, or epilepsy following concussion; I wish they all did, because one always has to ask. With industrial injuries particularly, the doctor can be of great assistance by saying whether he thinks that the injury could have been caused in the way described by the patient.
Remember that the rules about exchanging reports, and the fact that no lawyer would be prepared to call a doctor 'blind', mean that you cannot be compelled to give expert evidence. Many, perhaps most, consultants are not prepared to furnish medical reports to lawyers. Ifyou are prepared to give a report and give evidence as an expert, of course you are entitled to be properly paid for it. In particular, if I were a doctor I would have no patience with the plea 'We are acting under a Legal Aid Certificate and so you must wait till the end of the case before you can be paid'. Civil cases may last for many years. There is machinery for paying experts at once, and again (purely a personal view) if I were a doctor I should expect to be paid promptly even if the patient is suing under the Legal Aid Scheme. Agree the amount of your fee in advance. The Legal Aid Authorities, and some insurance companies, have extraordinary ideas about the right fee for a medical opinion.
Be prepared to allow your report to be edited by the lawyers. It is a normal duty for Counsel to settle the expert's report, so as to exclude apparently irrelevant matters and to arrange the topics in what appears, from a lawyer's point of view, to be a logical order readily understood by the Judge. Obviously you will not accept any draft with which you do not agree, and if necessary you will insist on a conference so that the final draft accurately represents your expert findings and opinion, and also the legitimate requirements of Counsel.
If the expert reports on the two sides differ, then it may be possible for the doctors to save a great deal of trouble by conferring and saying (if they can) that there is no substantial difference and that the apparent discrepancies are questions of emphasis and exposition only.
It may be possible to produce a joint report. Obviously, the saving in money by avoiding the attendance of two or more medical experts will be considerable.
As to giving evidence, there are a few hints which I would offer. You are entitled to be treated as an independent witness of integrity whose opinion happens to favour the party by whom you are called. I am afraid some experts allow themselves to give the impression of being partisan; that is disastrous. Your evidence will, of course, be based on your report, which will probably be read by the Judge before you are called. Accordingly, the main task will be cross-examination. It is at this stage that you are most likely to be asked to give reasons for your opinion, and reasons for disagreeing with your colleague on the other side. A gift for exposition is invaluable. The Judge is of course quite unfitted to choose between opposing views on a medical subject, so he will be obliged to prefer the witness whose experience, confidence and clarity of explanation seem most convincing.
Be careful about the facts. Have them at your fingertips if possible. Many a case has been decided on the basis that it now appears that Dr X was not fully aware of facts A, Band C at the time when he gave his opinion, whereas Dr Y had the advantage of being fully conversant with those matters so that his opinion IS rather more soundly based. This is a common way for lawyers to attack expert opinions which otherwise appear quite impregnable.
The action for damages for medical negligence is a comparative rarity in the United Kingdom. I have been consulted perhaps ten times in twenty years by clients who would like to sue a doctor. Ineach case I have been obliged to give the same advice, namely that without expert evidence of medical negligence the action cannot begin. No one can give such evidence but a consultant medical man. Obviously most consultants would not be prepared to consider giving such evidence, but it is (I should have thought) essential to the good name of the profession that some distinguished doctors are prepared to advise those who feel that they have been injured by a doctor's neglect. I have found that, provided the client and the solicitor are persistent, they can find a consultant who will advise, if necessary with the assistance of the British Medical Association.
There are some lawyers, not very many, who are prepared to advise clients to bring medical negligence actions without expert evidence to support them; and of course a disgruntled patient can always sue in person without employing a lawyer. But the general rule is that any doctor is safe from an action for medical negligence unless a colleague is prepared to give evidence against him.
Finally I would mention medical records. Of course they are privileged in the sense that a patient cannot sue for libel unless he can prove that a doctor was malicious. But they are not privileged from production in Court and a lawyer who succeeds in obtaining hospital or general practitioner records is not entitled to withhold them from his client. The Court Rules have recently been extended to make it easier for litigants and potential litigants to see medical records. My experience is that it has been not uncommon for humorous or uncomplimentary remarks to be found in hospital notes. I remember a case at Exeter where a diagnosis of virginal mammary hypertrophy was recorded in records produced under subpoena by a protesting hospital witness. The reason for the reluctance was apparently the exclamation marks which appeared after the words 'virginal'. The Plaintiff, a nice young lady of 18, was not amused; neither was the Judge.
